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ACTION.—An action of assumpsii is not maintainable by a ward against 
his guardian, or quasi guardian, the parent. The remedy is by action 
of account or bil] in equity, in which the equities between the parties 
may be adjusted and rightfully settled.—Linton vs. Walker, 

ADMINISTRATOR.—Where a defendant, after the service of process in 
a suit instituted against him, died, and the plaintiff afterwards and be- 
fore the expiration of the time limited by statute for the presentation 
of claims to the administrator, asked for and obtained an order for a 
sci. fa. to make the administrator a party: Ifeld, that the order thus 
obtained is equivalent to and dispenses with an actual presentation of 
the claim.—Ellison vs. Allen, 

When an administratrix conveys the property of her intestate in a deed 
of marriage settlement in her own name and right, the deed is abso- 
lutely void and the title remains in the estate. But gvere as to the 
effect it might have on the validity of the deed if the administratrix 
was found to bein advance tothe estate at the time of making the 
deed to the full value of the assets conveyed —Broome et al, vs, Al- 
ston, adim’r, 

AMENDMENT.—Where an amendment in matter of form is allowable, 
this Court will give to the party entitled to the amendment the full 
benefit of it, as though it had been actually made.—McKay vs, Frie- 
bele, 

APPEAL.—(See Warr or Error.) 

ASSUMPSIT.—(See Actioy.) 

ATTORNEY.—lIn a conflict, between the lien of attorneys upon a judg- 
ment recovered by them and the equitable sets-off of the judgment 
debtor, the Court will not undertake to determine arbitrarily what 
amount of professional aid was necessary to prosecute the suit to judg- 
ment. Yet it will interfere so far as to confine the claims of the attor- 
neys for services within the limits of a just and reasonable colpensa- 
tion. 

An attorney has a lien upon a judgment, for his services in obtaining the 
same, superior to any equitable sets-off of the judgment debtor. The 
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ease of Carter ve, Dennett (Florida Reports) neticed and approved.— 
‘arter ve, Davis, 

BAILMENT.—The Jailee of a clave ppen lire is Lound to bestow that 
Cegree of cure and attention which a humane master would bestow on 
hisown servant under the like cireumsiences.—Tallahassee Railroad 
Co. va. Macon, . 

BILL OF EXCEPTICNS.—Where the instruction of the judge below is 
relevant to the issue joined, and exception is taken thereto, all the evi- 
dence upon which the instruction is based, must be incorporated in the 
Lill of exceptions which secompanies the record. 

In a common law cuit, the only means of Liinging before thé Appellate 
Court the evidence used in the Court below, is by incorporating it in 
the Lill of exeeptions which accompanics the record. 

Tt is a settled rule of law, that every presumption is in favor of the ruling 
of the Court Lelow, therefore where a party excepts to such ruling, 
and fails to Lring up the evidence upon which the ruling is based, this 
Court will refuse to consider the exception.—Burk vs. Clark, 

Where the error assigned is the refasal of the Court Lelow to grant a 
new trial, in order to enable this Court to judge of the correctness of 
that ruling, all the evidence used at the trial must be brought up by a 
bill of exceptions.—Tompkins vs. Eason, 

Where exception is taken to an instruction given by the judge below, it 
ought, with the evidence upon which it is based, to be incorporated in 
the Lill of exceptions accompanying the record, 

Where the instruction complained of has not been incorporated in the 
bill of exceptions, but, as presented by the record, purperts to have 
been in writing, duly attested by the signature of the judge who pre- 
sided at the trial, if the same be manifestly irrelevant to the issue 
joined between the parties and calculated to mislead the jury, this 
Court will consider and pronounce upon it.—Fash vs. Chirk & Ferris, 

Where exception is taken to a particular instruction which is within the 
limits of and relevant to the issue joined, the evidence upon which the 
instruction is based must be fully and properly presented in the record, 


The only mode of bringing up to this Court the evidence used below in a 
common law suit, is by incorporating it intoa “bill of exceptions,” 
duly attested by the signature ofthe judge, or of three by standers, as 
is prescribed by the statute. —McKay vs, Friebele, 


Where there is no Lill of exeeptions accompanying the record, but the in- 
struction complained of purports to have been in writing, duly attested 
by the judge who presided at the trial, and it is manifestly irrelevant 
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to the issue joined between the parties, this Court will consider and 
pronounce upon such instruction.—MeKay vs. Bellows, - 

The Court will not reverse a case where the facts are not presented by a 
bill of exceptions, or there is an agreed case made in the Court below. 
Price vs. Sanchez, 

CHARTER PARTY.—A charge is not proper for detention of a vessel to 
take on board freight where the charter party provided for its being 
taken free.—Pearson vs. Grice, 

CHILD'S PART.—(See Dowress.) 

CITY.—(See Corroration.) 

CONSIDERATION,.—A partial failure of consideration is made matter of 
defence by statute. 


A sale of State land by a trespasser confers no right, no title, and is no 
consideration for a note given for it.—Stafford vs. Anders, 

When a promissory note has been negotiated before due, under cireum- 
stances which, at common law, would authorize an inquiry into the 
consideration thereof, the same enquiry may be made under a plea of 
failure of consideration, filed on oath, under the statute. 

Where the failure of consideration of a promissory note is filed under 
oath, according to the statute, the statute throws the onus of proving 
the consideration thereef upon the plaintiff.i—Preseott vs. Jolinson, 

CONSTRUCTION.—It is a rule in construing statutes, that the original 
act and the amendment is to be viewed as one act, and that no portion 
ot either is to be declared inoperative, if they can be made to stand to- 
gether without wresting the words from their appropriate meaning.— 
Harrell vs, Warrell, 

Where the provisions of an act are adopted by a general reference, the act 
will receive a more liberal construction than if originally passed with 
reference to the particular subject. 

Where a statute has been enacted with special reference toa particular 
subject and by another statute its provisions are directed in general 
terms to be applied to another subject of an essentially different nature, 
the adcpting statute must be taken to mean that the provisions of the 
original statute shall be restrained and limited to such only as are ap- 
plicable and appropriate to the nev sulject.—Jones vs, Dexter, 

CONTRACT.—Where one contracts to purchase real estate and proceeds 
to erect improvements thereon, if compensation therefor be decreed 
him, the aaount is to be based upon the actual value of the improves 
ments, or, at farthest, upon a reasonable allowance, and not upon the 
amount expended,—Glinski & Gilliland vs, Zawudski, 
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The rule that, on discovery of a fraud in a contract, the defendant should 
abandon and avoid claiming benefit by it; and, in case of a sale of 
goods, on discovery of unsoundness, that a return should be made by 
the vendee, is undoubted and indisputable, but not applicable to cases 
of sale of property of no value and when the subject purchased is not 
rightly an article of sale or of merechandize.—Hancock, adm’or, vs. 
Tucker, adm’r, 

(See Corporation.) 

CORPORALION.—The law of 1856, to benefit commerce, was not de- 
signed to give to the original proprietor of a city, or to the vendees 
of his right to the streets, the land between high and low water mark 
at their termination. By the law, this belongs to the city so long as 
the street exists, with a right to the owners of lots afterwards on its 
abandonment. 

Wharves may be constructed by a city, either by direet construction on 
its own part or by contract with others, giving them the revenue for a 

_ period of time to compensate for the erection. . 

An injunction refused, under the circumstances of this ease, to the erec- 
tion of a railroad and wharf—Geiger et al. vs. Filor et al., 

Where a party is sued to reeover assessments upon his shares in an incor- 
porated railroad company, it is inadmissible to allow oral testimony to 
be given at the trial as to the inducemenis and circumstances which led 
to the subscription aud the understanding of the subscribers when they 
subscribed, unless such testimony goes to establish fraud or misiake. 

Where, in such a suit, the defence is that the corporation has accepted 
from the Legislature an amendment, which radically alters the origi- 
nal charter, to constitute this a good defense the defendant must show 
sfiirmatively that he dissented from such alteration in a reasonable 
time, before any debis have been contracted or rights have accrued to 
third parties under such alteration; and it is not incumbent upon the 
corporation to show his qssent in order to be able to maintain the 
action. 

Where, in the body of the subscription, there is a stipulation for a par- 
ticular enterprise, as or the building of the road to a particular place, 
or for its location upon a specified route, such stipulation forms a con- 
dition precedent, and, unless strictly complied with by the corporation, 
the party subseribing will be absolved from his obligation to pay.— 
Martin vs. Pensacola and Georgia R. R, Co., 

In the construction of road beds for a railway, a substantial bona fide 
compliance with the terms of the contract in the execution of the work 
should be insisted on, and it is no excuse that a portion of it may be 


8 


7 


0 





TERMS HELD IN 1858-’9. 

















Index to Eighth Volume. 











executed at a trifling expense—at the cost of a few dollars, Completion 
isthe word, as near as may be, and the engineer is inexcusable in al- 
lowing a mere formal completion with the contract. 

A party is not entitled to compensation where his work is completed by 
another, he having abandoned and left it unexecuted. 

By the terms of this contract, the work was to be done to the satisfaction 
of an engineer of the road. This isan appropriate engagement and 
will be enforced and carried into execution by the Court, and whilst 
his certificate will not be regarded as conclusive and unassailable, yet 
it will be, without fraud or special showing to avoid its effect, 

Courts of equity will give relief in such cases as a general rule, nor are 
Courts of law impotent to give it in a proper case, 

A plea in abatement, that by the agreement the Chief Engineer should in 
al] cases decide every question which might or could arise under the 
contract, is not maintainable. If pleadable, it should be in bar.—Fin- 
negan & Co, vs. L'Engle & Son, 

CRIMINAL PROSECUTIONS.—Under the provisions of our statute, the 
defendant in a criminal ease hasa right to the concluding argument 
before the jury, when he introduces no testimony on the trial, 

The statute which secures to the defendant in criminal eases the right to 
the concluding argument, is mandatory in its character, and a denial 
of the right by the Court may be the subject of a Lill of exceptions, — 
Heffron vs. The State, 

DECREE.—Where a bill for aceount is brought against a gnardian and 
te sureties on bis guardian bond, the final decree, if for the payment 
of money, should be so framed that it shall be enforced against the 
sureties only in the event that the money cannot be made out of the 
principal.—llendry vs. Clardy, 


By a rule of this Court, no final or interlocutory decree shall be entered 
up without notice to the parties.—Broome et al. vs, Alston, adm’r, 


DEFAULT.—A defendant against whom a default has been taken for 
want of a plea is not absolutely out of Court. but still retains the right 
to appear upon an inquest of damages, to cross-examine the plaintiff's 
witnesses, to introduce evidence in misigation of damages and to ad- 
dress the jury thereupon.—Watson vs, Seat & Crawford, 

DELIVERY.—A sale of personal property, as of hogs, is not eomplete 
without delivery, identification or discrimination, and it is the duty of 
the vendor to make this, unless otherwise agreed. 

A plea setting up a sale of 58 head of hogs, with a delivery of 25 and re- 
fusal to deliver the remainder, was held a valid defence as to those not 


446 





524 SUPREME COURT. 














—_—_—K—a—X—_ — 
Index to Eighth Volume. 

















delivered, and, if there was fraud in proeuring the note, no recovery 
could be had upon it.—Stafford vs, Anders, 

DEMURRER.—Where the demurrer is to the whole declaration, and it is 
fuund to contain one good count, the judgment on the demurrer must 
be for the plaintiff.—MeKay vs. Frieble, 

Where a plea in bar to the original Lill has been sustained upon de- 
murrer, @ supplemental Lill, filed afterwards, and before the final de- 
cree, confessing and avoiding the matters set up in the plea as a 
defence, ought to be answered by the defendant, and it is error to dis 
miss it upon demurrer.—Hendry vs. Clardy, 

If a party, after judgment upon demurrer is given against him, goes on 
to amend his pleadings and make an issue to the country, he thereby 
waives his exceptions to the judgment upon the demurrer, and will not 
be permitted to assign it for error in the Appellate Court.——Ellison vs. 
Allen, 

It is a well settled rule of practice, both in the English and American 
Courts, that on demurrer the Court will consider the whole record and 
give judgment for the party who on the whole appears to be entitled 
to it—Miller & Criglar vs. Kingsbury, 

Where any of the pleadings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made pre- 
ceeds to plead over, the act of pleading over is a waiver of his excep- 
tion to the ruling, and the point will not be considered in this Court. 
If he desires to avail himself of the exeeptions, he must rest upon the 
ruling and make that the ground of his appeal or writ of e:ror.— 
Hooker vs. Johnson, 


DESCENTS.—The act of 1828, which adopts the provisions of the law 
regulating descents as furnishing the rule for the distribution of per- 
sonal estate, was intended to refer to any law of descents which might 
be in force at the time that the right to the distribution might become 
vested, 


The two provisos contained in the act of 1829 regulating descents, and 
which constitute paragraphs ten and cleven of section one in Thomp- 
son's compilation, do not apply to the distribution of personal estate of 
an infant dying under the age of twenty one.—Jones vs. Dexter, 

DISTPRIBUTION.—(See Descents.) 

DOWRESS.—Where a widow elects, under the provisions of the act of 
1838, to take a “child’s part” in the estate of her deceased husband, if 
there be no child, she takes one half of the real estate in fee simple and 
a jike quantity of interest in the persoualty, including slaves, abso- 
lutely.—Harrell vs, Harrell, 
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EVIDENCE.—In a presentation for assault and battery, it is competent 
for the defendant, both at common law and under the statute of this 
State, conferring upon the jury the right to fix the measure of punish- 
ment within certain limits, to give in evidence his general good char- 
acter, although the same may not have been assailed by the prosecu- 
tion —Hance vs. The State, 


In the case of the Circuit Judge not remembering as to the admission of 
evidence about which there is doubt, means should be taken to ascer- 
tain the truth, if practicable, by examination of witnesses or other ap- 
propriate mode.—Pearson vs. Grice, 

Where a party is sued to recover assessments upon his shares in an incor- 
porated railroad company, it is inadmissible to allow oral testimony to 
be given at the trial as to the inducements and circumstances which led 
to the subscription and the understanding of the subscribers when they 
subscribed, unless such testimony goes to establish fraud or mistake. 
Martin vs. Pensacola & Georgia R. R. Co., 

Where the failure of consideration of a promissory note is filed under oath, 
according to the statute, the statute throws the onus of proving the 
consideration thereof upon the plaintitl.—Prescott vs, Johnson, 

On the trial of a suit instituted fo recover the price of cattle sold, as wit- 
ness was asked whether he did or did not have a stock of cattle run- 
ning with the stock of Alderman Carlton, known as the James E, [en- 
dry stock, and whether or not it was formerly of the same stock: Held, 


the question was inadmissible.— Parker et al. vs. Hendry, adm’r, 


EXECUTION.—A Circuit Judge, under the provisions of the act of 1844, 
has full power, either in term time or vacation, to correct, restrain and 
control an execution, and no resort is necessary to the powers of the 
Court of Chancery in such cases, unless arising from the operation of 
independent equities apart from the process.—Robinson vs. Yon, 

FAILURE OF CONSIDERATION,—(See Consiperation.) 

FRAUD.—Where a promissory note had been given for the purchase of 
a horse, which note was afterwards transferred to a third party, who 
brought suit thereon against the maker, and the pleas were “ failure,” 
“partial failure” and * want of consideration,” it is error in the Judge 
below to instruct the jury, “that to sustain the defendant’s plea of 
fraud, it must be proved to them that there was fraud by the payee of 
the note, in the sale of the horse to the maker; and that there was 
fraud between the assignee and payce of the note, in the purchase of 
the note; and that it must be proved that the assignee was notified of 
the fraud between the payee and the maker in the sale of the horse 
before he purchased the note.” —McKay ve. Bellows, 
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The rule that, on discovery of a fraud in a contract, the defendant should 
abandon ard avoid claiming benefit by it; and, in case of a sale of 
goods, on discovery of unsoundness, that a return should be made by 
the vendve, is undoubted and indisputable, but not applicable to cases 
of sale of property of no value, and when the subject purehased is not 
rightly an article of sale er of merchandize.—Hancock, adm'r, vs. 
Tucker, adm’r, 

FREIGHT.—A charge is not proper for detention of a vessel to take on 
board freight where the charter party provided for its being taken 
free.—Pearson vs. Grice, 

GUARDIAN AND WARD.—Where a bill is brought against bis guar- 
dian by a ward, to compel him to account for certain slaves alleged to 
have been received by him from the estate of the father of the ward, a 
plea by the guardian that they had been recovered from him in an 
action of detinue, prosecuted by the administrator on the father’s 
estate, constitutes a good defence. 

The hires of the slaves aceruing prior to the recovery by the administra- 
tor follow the title of the property, and are due to the administrator 
and not to the ward. 


Where a bill for account is brought against a guardian and the sureties 


on his guardian bond, the final decree, if for the payment of money, 
should be so framed that it shall be enforeed against the sureties only 
in the event that the money cannot be made out of the principal. 

Where one of several wards brings his bill for account against his guar- 
dian, the other wards who may be interested in the general fund, must 
be made parties to the suit.—Hendry vs. Clardy, 

HABEAS CORPUS.—The writ habeas corpus is not the proper method 

_of trying the right of a negro to freedom.—Clark vs, Dick, 

HUSBAND AND WIFE.—Property of the wife vested in the husband 
previous to the married woman’s law, is not affected by its provisions 
so as to make it her separate property. 

A deed of gift to a married woman and the heirs of her body, to the said 
wife and her immediate offspring, to have and to hold the property to 
their “own proper use and behoof fovever,” will not constitute a sepa- 
rate estate in her according to the principles and rules of Courts of 
Equity.—Tyson vs. Mattair, 


There must be a record or inventory of the property acquired by a mar- 


ried woman in the Clerk’s office of the county in which it is situated,’ 


within six months after its acquisition, to protect it from the husband’s 
debts. 
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In the trial ef the right of property asserted by a married woman 
through a purchase, there must be proof that it was made with ker 
separate funds, otherwise the presumption is that it was through 
means furnished by her husband. 


In such atria], under the claim law, the sole issue is as to the right of 
the claimant, and he cannot object to either the judgment or execution 
under which the levy was made.—Price vs. Sanchez, 


For the removal of a husband as trustee for his wife by statute, some- 
thing more is required in consequence of the relation than in the case 
of an ordinary trustee. 


In case of desertion by the husband, or of cruelty to the wife, the Court 
will intercept her estate which may come to his hands or in his posses- 
sion so as to secure her maintenance and support, and, in such a case, 
remove him as trustee. 

They will not remove him as trustee, in case of desertion of the wifé, 
without cause, although the husband may not have been entirely with- 
out fault.—Abernathy vs. Abernathy, 

Where the husband sues for the recovery of the separate property of the 
wife, which is secured to her by the “ married woman’s law,” she must 
be joined as a co-plaintiff. 

A married woman cannot maintain an action at law, in her own name 
and alone, for the recovery of her separate property secured to her by 
the statute. Quere.—If the husband has abandoned her or obstinately 
refuses to join her ?—Lignoski vs. Bruce, 

INSTRUCTION.—Where there is no bill of exceptions accompanying the 
record, but the instruction complained of purports to have been in 
writing, duly attested by the judge who presided at the trial, and it is 
manifestly irrelevant to the issue joined between the parties, this Court 
will consider and pronounce upon such instruction. 

Where a promissory note had been given for the purchase of a horse, 
which note was afterwards transferred to a third party, who brought 
suit thereon against the maker, and the pleas were “ failure,” “partial 
failure” and “ want of consideration,” it is error in the judge below to 
instruct the jury, “that to sustain the defendant’s plea of frewd, it must 
be proved to them that there was fraud by the payce of the note, in 
the sale of the horse to the maker; and that there was fraud between 
the assignee and the payee of the note, in the purchase of the note; 
and that it must be proved that the assignee was notified of the fraud 
between the payee and the maker in the sale of the horre before he 
purchased the note.”—McKay vs. Bellows, 
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Opinion by the Chief Justice. 


It is not every irrelevant instruction that will afford a ground for error. 
The instruction, to be erroneous, must be not only irrelevant, but likely 
to mislead the jury in the formation of their verdict.—Milton vs. Black- 
shear, 

INTENDMENT.—The appellate Court will intend that everything neces- 
sary to sustain the verdict was proved unless the omission was taken 
advantage of by exception in the Court below.—Miller & Criglar vs. 
Kingsbury, 

INTEREST.—Where the demand sued for is a debt eo nomine, in contra- 
distinction to waliquidated damages, interest is allowable thereon from 
the time when the same Lecomes legally due and payable; and when 
no such time is ascertainable, then interest is allowable only from the 
date of an actual demand of payment, or of the commencement of the 
suit.—Milton vs. Blackshear, 

The rule for the caleulation of interst in Dorman and Ilart, 2 Florida, 
448, held inapplicable to accounts, with mutual credits, between mer- 
chant and merchant.—Pearson vs. Grice, 

JUDGMENT.—Where there is one good count in the declaration and the 
record contains no bill of exceptions ineorporating the evidence ad- 
ducei at the trial, the legal presumption is that it was sufficient to 
sustain the judgment under that count.—Miller & Criglar vs. Kings- 
bury, 

JURISDICTION.—The Court of Chaneery has jurisdiction where accounts 
are to be taken and the property in controversy is encumbered by 
mortgages in the hands of a third party.—Broome et al. vs. Alston, 
adm’r, 

LIMITATIONS.—(See Statute or Lowirarions.) 

MARRIED WOMEN.—Property of the wife vested in the husband pre- 
vious to the married woman’s law, is not aifected by its provisions so 
as to make it her separate property. 

A deed of gift to a married woman and the heirs of her body, to the said 
wife and her immediate offspring, to have and to hold the property to 
their “own proper use and behoof forever,” will not constitute a sepa- 
rate estate in her according to the principles and rules of Courts of 
Equity.—Tyson vs. Mattair, 

There must be a record or inventory of the property acquired by a mar- 
ried woman in the Clerk’s offiee of the county in which it is situated, 
within six months after its acquisition, to protect it from the husband’s 
debts. 

Tu the trial of the right of property asserted by a married woman 
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through a purchase, there must be proof that it was made with her 
separate funds, otherwise the presumption is that it was through 
means furnished by her husband. 

In such a trial, under the claim law, the sole issue is as to the right of the 
claimant, and he cannot object to either the judgment or execution 
under which the tevy was made.—Price vs, Sanchez, 

Where the husband sues for tie recovery of the separate property of the 
wife, which is secured to her by the “married woman’s law,” she must 
be joined as a co-plaintiff. 

A married woman cannot maintain an action at law, in her own name 
and alone, for the reeovery of her separate property secured to her by 
the statute. Quere.—If the husband has abandoned her or obstinately 
refuses to join her ?—Lignoski vs. Bruce, 

MORTGAGE —Notice of tie institution of a suit for foreclosure of a 
mortgage, is properly executed by handing a copy to defendant. 

It is nota good defence to a suit by the assignee of the mortgage, that 
the assignor was insolvent. 

Nor that. the mortgagor had sold part of the property with consent of 
the mortgagee or his assignee, without an allegation that the proceeds 
had been applied to the payment of the mortgage debt. 

The assignee of the mortgage is by statute the proper person, and has full 
right to institute snit for the foreelosure. 

It is not good ground fur a continuance, in cases of this kind, that defen- 
dant had waited until the issues were joined before getting his wit- 
nesses or his evidence for the trial—Wynn vs. Ely, 

NEW TRIAL.—It is a well settled rule, in reference to the granting of 
new trials in the Courts of common law, that the party applying on 
the ground of newly discovered evidence, must make his vigilance appa 
rent; for if it is left even doubtful that he knew of the evidence, or 

thes he might, but for negligenee, have known and produced it, he 


t] 

wil! not sueceed in his application. 

Ou a motion for a new trial on te ground of newly discovered evidence, 
if the evidence propos d to be obtained be merely cumulative, or in cor- 
roboi ation of testimony toa point presented at the trial, the motion 

will not be granted.—Milton vs. Blackshear, 

Where there is a confused statement in the bill of exceptions as to the re- 
jection of material and important evidence, leaving it in doubt whether 
the same was actually rejected, the Court will award a new trial._— 
Pearson vs. Grice, 


When there is conflicting evidence and the verdict is uot manifestly 
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against the weight of evidence, the Court will not interpose to set 
aside the verdict of a jury.—Tallahassee Railroad Co. vs. Macon, 

Where a new trial is moved for on the ground of a misdirection, ealeu- 
lated to raise an immaterial issue, if the Court see that justice has been 
done between the parties and there was no evidence by which they 
could have been misled, they will not disturb the verdict.—Prescott 
vs. Johnson, 

A new tris! will not be granted, in case of conflicting testimony, when 
the weight of the evidence agrees with the verdict.—Hooker, adm’r, vs. 
Tucker, adm'r, 

NOTICE.—Notice of the institution of a suit for foreclosure of a mort- 
gage, is properly executed by handing a copy to defendant.—Wynn 
va. Ely, 

A bona fide purchaser for value will not be affected by any prior existing 
equities of which he had no notice at the time of his purchase, but a 
“purchaser” in this connexion is one who gives a present value for the 
purchase (either Ly the payment of money or the surrender of a seeu- 
rity.) If te consideration be founded upon a pre-existing debt, the 
rule does not apply.—Glinski & Gilliland vs. Zawadski, 


NUISANCE. —Neither railroads nor wharves are nuisances per se. They 


may become so without proper regulation or restriction.—Geiger et al. 


vs. Filor et al., 

PARENT AND CHILD — A payment to a father as natural guardian for 
a child, is not valid as a defence to an action for recovery of the hires 
of negroes belonging to the child. 

Nor wil! a plea be good as a defence that the father, being for a long time 
in possession of the child’s negroes, hired them to defendant and had 
received the payment therefor.—Linton vs. Walker, 

PARTIES.—Where one of several wards brings his bill for account 
against his guardian, the other wards who may be interested in the 
general] fund, must be made parties to the suit.—Hendry vs. Clardy, 

A party has his standing in a Court of equity so long as he is interested 
in contesting the amount to be decreed against him in favor of collate- 
ral parties, notwithstanding he may have settled with the principal 
creditor during the progress and pendency of the suit.—Carter vs, 
Davis, 

PAYMENT.—A payment to a father as natural guardian for a child, is 
not valid as a defence to an action for recovery of the hires of negroes 
belonging to the child. 

Nor willa plea be good asa defence that the father, being for a long 
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time in possession of the child’s negroes, hired them to defendant and 
had received the payment therefor.—Linton vs, Walker, 

PLEAS AND PLEADING.—The omission to add the “similiter” or to 
plead to a particular count, where the issue has been joined upon other 
counts of the declaration, affords no ground for a writ of error.—Burk 
vs. Clark, 

Formal defences are dispensed with by rule of Court, such as “ defends 
against the wrong and injury, actionem non,” and their use, even if im- 
proper, does notinvalidate a plea, 

A plea setting up a sale of 58 head of hogs, with a delivery of 25 and 
refusal to deliver the remainder, was held a valid defence as to those 
not delivered, and, if there was fraud in procuring the note, no recovery 
could be had upon it.—Stafford vs, Anders, 

Where a bill is brought against his guardian by a ward, to compel him 
to account for certain slaves alleged to have been received by him 
from the estate of the father of the ward, a plea by the guardian that 
they had been reeovered from him in an action of detinue, prosecuted 
by the administrator on the father’s estate, constitutes a good defence, 
Hendry vs. Clardy, 

In a plea to an action on a promissory note, given for the purchase of an 
article, it is not sufficient to state that the article purchased was un- 
sound and unfit for use, or that fraudulent misrepresentation respect- 
ing its character had been made by the seller; there must be a distinct 
allegation, going to show that the defendant had suffered a loss upon 
the purchase.—Jones vs, Streeter, 

A plea in abatement, that by the agreement the Chief Engineer should 
in all cases decide every question which might or could arise under the 
contract, is not maintainable. If pleadable, it should be in bar.—Fin- 
negan & Co, vs. L'Engle & Son, 

Where any of the plesdings of either party is pronounced insufficient 
upon demurrer, and the party against whom the ruling is made pro- 
eeeds to plead over, the act of pleading over is a waiver of his excep- 
tion to the ruling, and the point will not be considered in this Court. 
If he desires to avail himself of the exceptions, he must rest upon the 
ruling and make that the ground of his appeal or writ of error.— 
Hooker vs. Johnson, 

PRACTICE.—Where the instruction of the Judge below is relevant to 
the issue joined, and exception is taken thereto, all the evidence upon 
which the instruction is based, must be incorporated in the bill of ex 


ceptions which accompanies the record. 
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In a common law suit, the only means of bringing before the Appellate 
Court the evidence used in the Court below, is by incorporating it 
in the bill of exceptions which accompanies the record. 

It is a settled rule of law, that every presumption is in favor of the rul- 
ing of the Court below, therefore where a party excepts to such ruling, 
and fails to bring up the evidence upon which the ruling is based, this 
Court will refuse to consider the exception.—Burk vs. Clark, 

Where the error assigned is the refusal of the Court below to grant a 
new trial, in order to enable this Court to judge of the correctness of 
that ruling, all the evidence used at the trial must be brought up by a 
bill of exceptions.—Tompkins vs. Eason, 

Where exception is taken to an instruction given by the Judge below, it 
ought, with the evidence upon which it is based, to be incorporated 
in the bill of exceptions accompanying the record.—Fash vs, Clark & 
Ferris, 

Where a plaintiff dies and the suit is revived by secire facias, it is to be 
proceeded with in terms of the law as to the making of defences as if 
he had not died, and the defendant is not entitled to an appearance 
and trial term, as if the ease had been commenced by the party newly 
made, If judgment is had by x? dicit in the Court below, the defen- 
dant should apply, if he has a good defenee, to open the judgment and 
be permitted to plead, and cannot make his application to this Court, 
Parker et al. vs. Hiendry, 

Under the provisions of our statute, the defendant in a criminal ease has 
aright to the concluding argument before the jury, when he intro- 
duces no testimony on the trial. 

The statute which secures to the defendant in criminal eases the richt to 
the concluding argument, is mandatory in its character, and a denial 
of the right by the Court may be the subjeet of a bill of exeeptions,— 
Heffron vs. The State, 

Where a plea in bar to the original bill has been sustained upon demur- 
rer, a supplemental bill, filed afterwards, and before the final decree, 
confessins and avoiding the matters set up in the plea as a defence, 
ought to be answered by the defendant, and it is error to dismiss it 
upon demurrer.—llendsy vs, Clardy, 

tisa well settled rule of practice, both in the English and American 
Courts, that on deniuiver the ¢ 
give judgment for the party who on tue whole appears to be entitled 
to it.—Miller & Criglar vs, Kingsbury, 

A defendant against whom a default has been taken for want of a plea is 
not absolutely out of Court, but still retains the right to appear upon 


‘ourt will consider the whole record and 
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an inquest of damages, to cross examine the plaintiff's witnesses, to in- 
troduce evidence in mitigation of damages and to address the jury 
thereupon.—Watson vs. Seat & Crawford, 

PRESUMPTION.—Whiere there is one good count in the declaration and 
the record contains no bill of exceptions incorporating the evidence 
adduced at the trial, the legal presumption is that it was sufficient to 
sustain the judgment under that count.—Miller & Criglar ys, Kings- 
bury, 

PRINCIPAL AND SURETY.—Where a Dili for account is brought 
against a guardian and the sureties on his guardian bond, the final 
deeree should be so framed that it shall be enforced against the sure- 
ties only in the event that the money cannot be made out of the prin- 
eipal.—Hendry vs. Clardy. 

PROCESS.—A Circuit Judge, under the provisions of the act of 1844, has 
full power, cither in term time cr vacation, to correct, restrain and 
control the process of a Court of Jaw, and no resort is n eessary to the 
powers of the Court of Chancery in such eases, unless arising from the 
operation of independent equities apart from the process.—Robinson 
vs. Yon, 

PROMISSORY NOTES.—The csiablishment of a lost note under the 
statute is no bar ‘to any defence that might be set up to the original 
note, 

Where a promissory note has been negotiate d before due, under cireum- 
stances which, at common law, would authorize an inguiry into the 
consideration thereof, the same enquiry may be made under a plea of 
failure of consideration, filed on oath, under the statute. 

Where the feilure of consideration of a promissory note is filed under 
oath, according to the statute, the statute throws the onus of proving 
the consideration thereof upon the plaintiffii—Prescott vs, Johnson, 

RECORD.—The Court will not reecive the transcript of a record badly 
made out, with ijnterlineations, but will require a new and complete 
record.—Pearson Vs. Grice, 


The Court should take care that its records should be protected as far as 


possitle from obscene expressions.—Abernathy vs, Abernathy, 


REPLEVIN.—A defendant in execution, after judgment in replevin, can- 
not sue out another writ of replevin to prevent the execution of the 
writ against himself and procure a restoration of the property. The 
Court, on application, will supersede the writ if not returned, or set it 
aside as irregularly issued if it be returned.—Tyson vs, Bowden, 


The act of 1844 prohibits Sheriffs’ sales, except upon the four sale days 
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therein named, provided that when the levy is upon personal property, 
the replevy bond required by the statute shall have been given. 

Such bond is not necessary where the levy has been upon real estate, 
which is not in its nature the subject of replevy. 

The statute of 1855 does not allow a second replevy by the sureties in 
the first replevy bond.—Robinson vs. Yon, 

RIPARIAN OWNER.—The law of 1856, to benefit commerce, was not 
designed to give to the original proprietor of a city, or to the vendees 
of his right to the streets, the Jand between high and low water mark 
at their terminetion. By the law, this belongs to the city so long as 
the street exists, with a right to the owners of lots afterwards on its 
abandonment.—Geiger et al. vs. Filor et al., 

ROADS AND HIGIIWAYS.—The fact of a road having been an old one 
has no weight in determining an application for the establishment of a 
road under the statute. 

A petition for the establishment of a road under the statute should be 
signed by twelve or more householders, inhabitants of the county, 
praying for the establishment of a neighborhood or settlement road, 
and not by an individual representing his own interests—Bradford ys. 
Cole, 

SCIRE FACIAS.—Where a plaintiff dies and the suit is revived by scire 
facias, it is to be proceeded with in terms of the law as to the making 
of defences as if he had not died, and the defendant is not entitled to 
an appearance and trial term, as if the case had been commenced by 
the party newly made. If judgment is had by ail dicit in the Court 
below, the defendant should apply, if he has a good defence, to open 
the judgment and be permitted to plead, and cannot make his applica- 
tion to this Court.—Parker et al. vs. Hendry, 

SHERIFF SALES.—The act of 1844 prohibits Sheriffs’ sales, except upon 
the four sale days therein named, provided that when the levy is upon 
personal property, the replevy bond required by the statute shall have 
been given. 

Such bond is not necessary where the levy has been upon real estate, 
which is not in its nature the subject of replevy.—Robinson vs. Yon, 
SLAVE.—The bailee of the slave upon hire is bound to bestow that de- 
gree of care and attention which a humane master would bestow on 
his own servant under the like circumstances.—Tallahassee Railroad 

Co. vs. Macon, 


The writ of habeas corpus is not the proper method of trying the right of 
a negro to freedom.—Clark vs. Dick, 
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SPECIFIC PERFORMANCE.—Where the object of the bill is to compel 
the “specific performance” of a contract, if the prayer be denied, (as a 
general rule,) the bill will be dismissed; but there are exceptional 
cases, as where equity is found to have arisen between the parties to 
the contract growing out of its peculiar character or nature. In such 
case, the bill may be retained for the purpose of having that equity 
adjusted.—Glinski & Gilliland vs. Zawadski, 405 








STATUTES.—It is a rule, in construing statutes, that the original act 
and the amendment is to be viewed as one act, and that no portion of 
either is to be declared inoperative, if they can be made to stand to. 
gether without wresting the words from their appropriate meaning.— 
Harrell vs. Harrell, 46 


f 


Where the provisions of an act are adopted by a general reference, the act 
will receive a more liberal construction than if originally passed with ! 
reference to the particular subject. 





Where a statute has been enacted with special reference to a particular 
subject and by another statute its provisions are directed in general 
terms to be applied to another subject of an essentially different nature, 
the adopting statute must be taken to mean that the provisions of the 
original statute shall be restrained and limited to such only as are ap- 


plicable and appropriate to the new subject.—Jones vs. Dexter, 276 | 
STATUTE OF LIMITATIONS.—The general rule is, that the statute of ; 

limitations will not avail a party in whom the law raises a trust, as 

against the cestui gue use.— Broome et al. vs, Alston, adm’r, 307 
TRUST AND TRUSTEE.—For the removal of a husband as trustee for 

his wife by statute, something more is required in consequence of the 4 

relation than in the ease of an ordinary trustee, } 


In case of desertion by the husband, or of cruelty to the wife, the Court 
will intercept her estate which may come to his hands or in his posses- 
sion so as to secure her maintenance and support, and, in such a case, 
remove him as trustee. 

They will not remove him as trustee, in case of desertion of the wife, with- 
out cause, although the husband may not have been entirely without 
fault.—Abernathy vs. Abernathy, 243 

The general rule is, that the statute of limitations will not avail a party 
in whom the law raises a trust, as against the cestui gue use. 

A party standing in the nature of a trustee by construction of law may 
purchase with his own means an outstanding lien upon the trust pro- 
perty in his hands.—Broome et al. vs. Alston, adm’r, 507 
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VARIANCE.—A variance between the amount of damages laid in the 
precipe and that in the declaration, affords no ground upon which to 
predicate a writ of error.—MecKay vs. Friebele, 

VENDOR AND PURCIIASER.—A sale of personal property,as of hogs, 
is not complete without delivery, identification or discrimination, and 
it is the duty of the vendor to make this, unless otherwise agreed.— 
Stafford ys. Anders, 

Where the object of the bill is to compel the “specifie performance” 
of a contract, if the prayer be denied, (as a general rule,) the bill will 
be dismissed; but there are exceptional eases, as where equity is found 
to have arisen between the parties to the contract growing out of its 
peculiar character or nature. In such case, the bill may be retained 
for the purpose of having that equity adjusted. 

Where one contracts to purchase real estate and proceeds to erect im- 
provements thereon, if compensation therefor be decreed him, the 
amount is to be based upon the actual valve of the improvements, or, 
ata farthest, upon a reasonable allowance, and not upon the smount 
expended. 

A bona fitle purciiaser for value will not be affected by any prior existing 
equities of which he had no notice at the time of his purchase, but a 
“purchaser ” in this connexion is one who gives a present value for the 
purchase (cither by the payment of money or the surrender of a secu- 
rity.) If the consideration be founded upon a pre-existing debt, the 
rule does not apply. —Glinski and Gilliland vs, Zawadski, 

VERDICT.—The Supreme Court will not remand a eause, simply on the 
ground of a s/igit excess in the amount of the verdict.—Milton vs, 
Blackshear, 

When there is conflicting evidence and the verdict is not manifestly 
against the weight of evidence, the Court will not interpose to set aside 
the verdict of a jury.—Tallahassee Railroad Co, vs. Macon, 

The appellate Court will intend that everything necessary to sustain the 
verdict was proved unless the omirsion was taken advantage of by ex- 
ception in the Court below.—Miller & Criglar vs, Kingsbury, 

Where a new trial is moved for on the ground of misdirection, calculated 
to raise an immaterial issue, if the Court see that justice has been done 
between the parties and there was no evidence by which they could 
have been misled, they will not disturb the verdict.—Prescott vs. John- 


son, 


WAIVER.—If a party, after judgment upon demurrer is given against 
him, goes on to amend his pleadings and make an issue to the country, 
he thereby waives bis exceptions to the judgment upon the demurrer, 
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and will not be permitted to assign it for error in the Appellate Court. 
Ellison vs. Allen, 206 
WIDOW.—(See Downress.) 
WILL.—A will by a testator devising “to his wife, her heirs and assigns, 
all the property, goods, chattels, rights and credits of which he may 
be possessed for and during her natural life, except as hereafter pro- 
vided,” and that provision was to pay $2,000 to his nephew and rela- 
tive, confers the absolute estate and interest in the wife, subject to the 
proviso.—Merritt and wife vs. Brantly, 226 
WITNESS —On the trial of a suit instituted to recover the price of cattle 
sold, a witness was asked whether he did or did not have a stock of 
cattle running with the stock of Alderman Carlton, known as the James 
E. Hendry stock, and whether or not it was formerly of the same stock: 
Ileld, the question was inadmissible-—Parker et a]. vs. Hendry, adm’r, 450 















Where a witness has a joint interest with the party who calls him, cither 
in the subject matter to be reeovered or in the contract asa general 





partner, joint or part owner or joint-contractor, by which he has an in- 
terest in the very thing claimed, or in the money to be recovered or in 
the eosts incidental to the suit, he is incompetent to give evidence for 







that party. 





Where two enter into an agreement to share the profits of an enterprise, 
involving « contribution of labor, if a third party enter into a similar 
agreement with ene of them to share in his portion of the profits anda 
suit arises between the two involving the partition under the original 
agreement, this third party is incapacitated by interest from testifying 
as a witness in bebalf of him with whom he has made the sub-contract, 
Hooker vs. Johnson. 453 

WRIT OF ERROR.—The omission to add the “similiter” or to plead 
to a particular count, where the issue has been joined upon other 
counts of the declaration, affords no ground for a writ of error.—Burk 
vs, Clark, 9 

A variance between the amount of damages laid in the precipe and that 
in the declaration, affords no ground upon thich to predicate a writ of 














error.—McKay vs. Friebele, 21 
Where any of the pleadings of either party is pronounced insufficient 

upon demurrer, and the party against whom the ruling is made pre- 

ceeds to plead over, the act of pleading over is a waiver of his excep- 

tion to the ruling, and the point will not be considered in this Court. 

If he desires to avail himself of the exceptions, he must rest upon the 

ruling #vd make that the ground of his appeal or writ of e:ror.— 
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Hooker ys. Johnson, 


